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* Standard-development organizations (SDOs) “vary widely in size, formality, organization and
scope,”1 and therefore individual SDOs may need to adopt different approaches to meet the specific
needs of their members. Critically, to balance the needs of both contributors and implementers, SDO
policies must be developed through transparent and consensus-based processes.
Issuance of best practices by a government agency may unduly influence private SDOs and
their members to adopt policies that might not otherwise gain consensus support within a particular
SDO and that may not best meet the needs of that SDO, its members, and the public. Accordingly,
the U.S. antitrust agencies have taken the position that they do “not advocate that [SDOs] adopt any
specific disclosure or licensing policy, and the [a]gencies do not suggest that any specific disclosure
or licensing policy is required.”2
Indeed, when the U.S. Department of Justice’s Antitrust Division (DOJ) departed from its own
position and offered recommendations for SDOs that were ultimately adopted in large part by the
Institute of Electrical and Electronics Engineers (IEEE),3 there was evidence of a decline in the number
of letters of assurances (LOAs) following the IEEE’s 2015 intellectual property right (IPR) policy
changes, with numerous major standard-essential patent (SEP) holders explicitly stating that they
were refusing to grant LOAs under the new policy due to the unbalanced nature of the revisions.4 In
addition, IEEE meeting minutes report a slowed rate of development for 802.11ah following the 2015
policy changes.5
With respect to the process under which the IEEE amendments were enacted, on February 2,
2015, the DOJ issued a favorable Business Review Letter (BRL) on the amendments, rejecting
concerns about process. The letter concluded that “it appears that the overall process afforded
considerable opportunity for comment on and discussion of the Update” and noted that “[t]here were
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numerous opportunities for presenting divergent views as part of the multi-level review process.”6
One recent empirical study analyzing public data finds “a biased treatment of substantive
comments submitted to the IEEE by members opposed to the controversial revisions.” 7 Sixteen
companies submitted 680 comments on four drafts of the proposed amendments and two drafts of
a supporting informational document. An ad hoc committee, which IEEE’s Patent Committee
entrusted with the drafting and development of the 2015 amendments, collected and responded to
the suggested revisions. The analysis reveals that “the ad hoc committee at a substantially higher
rate rejected comments by companies that opposed or were neutral towards the proposed
changes.”8 The study also says that empirical analysis “indicated a strong negative correlation
between an IEEE member’s status as an SEP holder and the IEEE’s propensity to accommodate that
member’s input in the development” of the amendments, and that the “ad hoc committee was
significantly more likely to reject comments from SEP holders when those comments addressed
certain controversial provisions” of the amendments.9
In short, the DOJ’s unwarranted intrusion into private SDO processes by urging SDOs to adopt
one-sided policies appears to have resulted in a significant disruption of IEEE’s standarddevelopment process. This is unsurprising given that agencies are particularly ill-equipped to offer
best practice recommendations, particularly on issues such as valuation—issues that are instead
best left to the market or, as a last resort, to the courts in those limited cases when the parties cannot
reach agreement.10
One possible solution is for the DOJ’s new leadership to announce its intention to investigate
the process concerns with the amendments to the IEEE’s IPR Policy. The DOJ should also renounce
the sections of the prior administration’s IEEE BRL that endorse certain policies (namely essentially
prohibiting injunctive relief, requiring licensing at the component level, and recommending valuation
based on the “smallest saleable patent practicing unit”). Such endorsements went well beyond the
DOJ’s statutory mandate, which is limited to opining on whether the amendments raised antitrust
issues, and were wholly unsupported by any evidence of their consequences, much less net benefits.
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