
  
 

 

 

 
    

  
 

  

 

 

 

 

 
 

 

  

 

 
 

 
 

  
 

  

 
 

 
 

  

1 (Slip Opinion) OCTOBER TERM, 2017 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

OHIO ET AL. v. AMERICAN EXPRESS CO. ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT 

No. 16–1454. Argued February 26, 2018—Decided June 25, 2018 

Respondent credit-card companies American Express Company and 
American Express Travel Related Services Company (collectively, 
Amex) operate what economists call a “two-sided platform,” providing 
services to two different groups (cardholders and merchants) who de-
pend on the platform to intermediate between them.  Because the in-
teraction between the two groups is a transaction, credit-card net-
works are a special type of two-sided platform known as a 
“transaction” platform.  The key feature of transaction platforms is
that they cannot make a sale to one side of the platform without sim-
ultaneously making a sale to the other.  Unlike traditional markets, 
two-sided platforms exhibit “indirect network effects,” which exist 
where the value of the platform to one group depends on how many
members of another group participate.  Two-sided platforms must
take these effects into account before making a change in price on ei-
ther side, or they risk creating a feedback loop of declining demand. 
Thus, striking the optimal balance of the prices charged on each side
of the platform is essential for two-sided platforms to maximize the
value of their services and to compete with their rivals. 

Visa and MasterCard—two of the major players in the credit-card 
market—have significant structural advantages over Amex.  Amex 
competes with them by using a different business model, which fo-
cuses on cardholder spending rather than cardholder lending. To en-
courage cardholder spending, Amex provides better rewards than the
other credit-card companies.  Amex must continually invest in its
cardholder rewards program to maintain its cardholders’ loyalty.  But 
to fund those investments, it must charge merchants higher fees than
its rivals.  Although this business model has stimulated competitive
innovations in the credit-card market, it sometimes causes friction 
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with merchants.  To avoid higher fees, merchants sometimes attempt
to dissuade cardholders from using Amex cards at the point of sale—
a practice known as “steering.”  Amex places antisteering provisions 
in its contracts with merchants to combat this. 

In this case, the United States and several States (collectively, 
plaintiffs) sued Amex, claiming that its antisteering provisions vio-
late §1 of the Sherman Antitrust Act.  The District Court agreed, 
finding that the credit-card market should be treated as two separate
markets—one for merchants and one for cardholders—and that 
Amex’s antisteering provisions are anticompetitive because they re-
sult in higher merchant fees.  The Second Circuit reversed.  It deter-
mined that the credit-card market is one market, not two.  And it 
concluded that Amex’s antisteering provisions did not violate §1. 

Held: Amex’s antisteering provisions do not violate federal antitrust
law. Pp. 8–20.

(a) Section 1 of the Sherman Act prohibits “unreasonable re-
straints” of trade.  State Oil Co. v. Khan, 522 U. S. 3, 10.  Restraints 
may be unreasonable in one of two ways—unreasonable per se or un-
reasonable as judged under the “rule of reason.”  Business Electronics 
Corp. v. Sharp Electronics Corp., 485 U. S. 717, 723.  The parties 
agree that Amex’s antisteering provisions should be judged under the
rule of reason using a three-step burden-shifting framework.  They
ask this Court to decide whether the plaintiffs have satisfied the first
step in that framework—i.e., whether they have proved that Amex’s 
antisteering provisions have a substantial anticompetitive effect that
harms consumers in the relevant market.  Pp. 8–10.

(b) Applying the rule of reason generally requires an accurate defi-
nition of the relevant market.  In this case, both sides of the two-
sided credit-card market—cardholders and merchants—must be con-
sidered. Only a company with both cardholders and merchants will-
ing to use its network could sell transactions and compete in the cred-
it-card market.  And because credit-card networks cannot make a 
sale unless both sides of the platform simultaneously agree to use 
their services, they exhibit more pronounced indirect network effects 
and interconnected pricing and demand.  Indeed, credit-card net-
works are best understood as supplying only one product—the trans-
action—that is jointly consumed by a cardholder and a merchant.
Accordingly, the two-sided market for credit-card transactions should 
be analyzed as a whole.  Pp. 10–15.

(c) The plaintiffs have not carried their burden to show anticompet-
itive effects. Their argument—that Amex’s antisteering provisions
increase merchant fees—wrongly focuses on just one side of the mar-
ket. Evidence of a price increase on one side of a two-sided transac-
tion platform cannot, by itself, demonstrate an anticompetitive exer-
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cise of market power.  Instead, plaintiffs must prove that Amex’s an-
tisteering provisions increased the cost of credit-card transactions
above a competitive level, reduced the number of credit-card transac-
tions, or otherwise stifled competition in the two-sided credit-card 
market.  They failed to do so.  Pp. 15–20.

(1) The plaintiffs offered no evidence that the price of credit-card
transactions was higher than the price one would expect to find in a 
competitive market. Amex’s increased merchant fees reflect increas-
es in the value of its services and the cost of its transactions, not an 
ability to charge above a competitive price.  It uses higher merchant
fees to offer its cardholders a more robust rewards program, which is
necessary to maintain cardholder loyalty and encourage the level of
spending that makes it valuable to merchants.  In addition, the evi-
dence that does exist cuts against the plaintiffs’ view that Amex’s an-
tisteering provisions are the cause of any increases in merchant fees: 
Visa and MasterCard’s merchant fees have continued to increase, 
even at merchant locations where Amex is not accepted. Pp. 16–17.

(2) The plaintiffs’ evidence that Amex’s merchant-fee increases 
between 2005 and 2010 were not entirely spent on cardholder re-
wards does not prove that Amex’s antisteering provisions gave it the
power to charge anticompetitive prices.  This Court will “not infer 
competitive injury from price and output data absent some evidence
that tends to prove that output was restricted or prices were above a
competitive level.”  Brooke Group Ltd. v. Brown & Williamson Tobac-
co Corp., 509 U. S. 209, 237.  There is no such evidence here.  Output
of credit-card transactions increased during the relevant period, and
the plaintiffs did not show that Amex charged more than its competi-
tors.  P. 17. 

(3) The plaintiffs also failed to prove that Amex’s antisteering
provisions have stifled competition among credit-card companies. To 
the contrary, while they have been in place, the market experienced 
expanding output and improved quality.  Nor have Amex’s antisteer-
ing provisions ended competition between credit-card networks with 
respect to merchant fees. Amex’s competitors have exploited its 
higher merchant fees to their advantage.  Lastly, there is nothing in-
herently anticompetitive about the provisions.  They actually stem
negative externalities in the credit-card market and promote inter-
brand competition.  And they do not prevent competing credit-card 
networks from offering lower merchant fees or promoting their 
broader merchant acceptance.  Pp. 18–20. 

 838 F. 3d 179, affirmed. 

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and KENNEDY, ALITO, and GORSUCH, JJ., joined.  BREYER, J., filed a 
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Opinion of the Court 

NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 16–1454 

OHIO, ET AL., PETITIONERS v. AMERICAN EXPRESS 
COMPANY, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SECOND CIRCUIT 

[June 25, 2018] 

JUSTICE THOMAS delivered the opinion of the Court. 
American Express Company and American Express

Travel Related Services Company (collectively, Amex) 
provide credit-card services to both merchants and card-
holders. When a cardholder buys something from a mer-
chant who accepts Amex credit cards, Amex processes the 
transaction through its network, promptly pays the mer-
chant, and subtracts a fee.  If a merchant wants to accept 
Amex credit cards—and attract Amex cardholders to its 
business—Amex requires the merchant to agree to an 
antisteering contractual provision.  The antisteering pro-
vision prohibits merchants from discouraging customers
from using their Amex card after they have already en-
tered the store and are about to buy something, thereby 
avoiding Amex’s fee. In this case, we must decide whether 
Amex’s antisteering provisions violate federal antitrust 
law. We conclude they do not. 

I 
A 

Credit cards have become a primary way that consum-
ers in the United States purchase goods and services. 
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...

B 
Amex, Visa, MasterCard, and Discover are the four 

dominant participants in the credit-card market.  Visa, 
which is by far the largest, has 45% of the market as 
measured by transaction volume.3 Amex and MasterCard 
trail with 26.4% and 23.3%, respectively, while Discover 
has just 5.3% of the market.

Visa and MasterCard have significant structural ad-
vantages over Amex. Visa and MasterCard began as bank 
cooperatives and thus almost every bank that offers credit 
cards is in the Visa or MasterCard network.  This makes it 
very likely that the average consumer carries, and the 
average merchant accepts, Visa or MasterCard.  As a 
result, the vast majority of Amex cardholders have a Visa 
or MasterCard, but only a small number of Visa and Master-
Card cardholders have an Amex.  Indeed, Visa and 
MasterCard account for more than 432 million cards in 
circulation in the United States, while Amex has only 53 
million.  And while 3.4 million merchants at 6.4 million 
locations accept Amex, nearly three million more locations 
accept Visa, MasterCard, and Discover.4 

—————— 
3 All figures are accurate as of 2013. 

4 Discover entered the credit-card market several years after Amex, 
Visa, and MasterCard.  It nonetheless managed to gain a foothold 
because Sears marketed Discover to its already significant base of 
private-label cardholders.  Discover’s business model shares certain 
features with Amex, Visa, and MasterCard.  Like Amex, Discover 
interacts directly with its cardholders.  But like Visa and MasterCard, 
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Amex competes with Visa and MasterCard by using a 
different business model.  While Visa and MasterCard 
earn half of their revenue by collecting interest from their
cardholders, Amex does not.  Amex instead earns most of 
its revenue from merchant fees. Amex’s business model 
thus focuses on cardholder spending rather than card- 
holder lending.  To encourage cardholder spending, Amex
provides better rewards than other networks.  Due to its 
superior rewards, Amex tends to attract cardholders who
are wealthier and spend more money.  Merchants place a
higher value on these cardholders, and Amex uses this
advantage to recruit merchants.

Amex’s business model has significantly influenced the
credit-card market.  To compete for the valuable cardhold-
ers that Amex attracts, both Visa and MasterCard have 
introduced premium cards that, like Amex, charge mer-
chants higher fees and offer cardholders better rewards. 
To maintain their lower merchant fees, Visa and Master-
Card have created a sliding scale for their various cards—
charging merchants less for low-reward cards and more 
for high-reward cards.  This differs from Amex’s strategy,
which is to charge merchants the same fee no matter the
rewards that its card offers.  Another way that Amex has
influenced the credit-card market is by making banking 
and card-payment services available to low-income indi-
viduals, who otherwise could not qualify for a credit card 
and could not afford the fees that traditional banks 
charge. See 2 Record 3835–3837, 4527–4529.  In sum, 
Amex’s business model has stimulated competitive inno-
vations in the credit-card market, increasing the volume of 
transactions and improving the quality of the services.

Despite these improvements, Amex’s business model
sometimes causes friction with merchants.  To maintain 

—————— 


Discover uses banks that cooperate with its network to interact with 

merchants. 
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the loyalty of its cardholders, Amex must continually
invest in its rewards program.  But, to fund those invest-
ments, Amex must charge merchants higher fees than its
rivals. Even though Amex’s investments benefit mer-
chants by encouraging cardholders to spend more money, 
merchants would prefer not to pay the higher fees.  One 
way that merchants try to avoid them, while still enticing 
Amex’s cardholders to shop at their stores, is by dissuad-
ing cardholders from using Amex at the point of sale.  This 
practice is known as “steering.”

Amex has prohibited steering since the 1950s by placing 
antisteering provisions in its contracts with merchants. 
These antisteering provisions prohibit merchants from
implying a preference for non-Amex cards; dissuading 
customers from using Amex cards; persuading customers
to use other cards; imposing any special restrictions, 
conditions, disadvantages, or fees on Amex cards; or pro-
moting other cards more than Amex.  The antisteering
provisions do not, however, prevent merchants from steer-
ing customers toward debit cards, checks, or cash. 

C 
In October 2010, the United States and several States 

(collectively, plaintiffs) sued Amex, claiming that its an-
tisteering provisions violate §1 of the Sherman Act, 26 
Stat. 209, as amended, 15 U. S. C. §1.5  After a 7-week 
trial, the District Court agreed that Amex’s antisteering 
provisions violate §1. United States v. American Express 
Co., 88 F. Supp. 3d 143, 151–152 (EDNY 2015).  It found 
that the credit-card market should be treated as two 
separate markets—one for merchants and one for card-
holders. See id., at 171–175. Evaluating the effects on the 
—————— 

5 Plaintiffs also sued Visa and MasterCard, claiming that their anti-
steering provisions violated §1.  But Visa and MasterCard voluntarily
revoked their antisteering provisions and are no longer parties to this 
case. 
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merchant side of the market, the District Court found 
that Amex’s antisteering provisions are anticompetitive 
because they result in higher merchant fees. See id., at 
195–224. 

The Court of Appeals for the Second Circuit reversed. 
United States v. American Express Co., 838 F. 3d 179, 184 
(2016). It concluded that the credit-card market is one 
market, not two.  Id., at 196–200.  Evaluating the credit-
card market as a whole, the Second Circuit concluded that 
Amex’s antisteering provisions were not anticompetitive 
and did not violate §1. See id., at 200–206. 

We granted certiorari, 583 U. S. ___ (2017), and now 
affirm. 

II 
Section 1 of the Sherman Act prohibits “[e]very contract,

combination in the form of trust or otherwise, or conspir- 
acy, in restraint of trade or commerce among the several
States.” 15 U. S. C. §1.  This Court has long recognized
that, “[i]n view of the common law and the law in this 
country” when the Sherman Act was passed, the phrase 
“restraint of trade” is best read to mean “undue restraint.” 
Standard Oil Co. of N. J. v. United States, 221 U. S. 1, 59– 
60 (1911). This Court’s precedents have thus understood 
§1 “to outlaw only unreasonable restraints.” State Oil Co. 
v. Khan, 522 U. S. 3, 10 (1997) (emphasis added).

Restraints can be unreasonable in one of two ways. A 
small group of restraints are unreasonable per se because 
they “ ‘ “always or almost always tend to restrict competi-
tion and decrease output.” ’ ” Business Electronics Corp. v. 
Sharp Electronics Corp., 485 U. S. 717, 723 (1988).  Typi-
cally only “horizontal” restraints—restraints “imposed by 
agreement between competitors”—qualify as unreasonable 
per se. Id., at 730. Restraints that are not unreasonable 
per se are judged under the “rule of reason.”  Id., at 723. 
The rule of reason requires courts to conduct a fact-specific 
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assessment of “market power and market structure . . . to 
assess the [restraint]’s actual effect” on competition. 
Copperweld Corp. v. Independence Tube Corp., 467 U. S. 
752, 768 (1984).  The goal is to “distinguis[h] between 
restraints with anticompetitive effect that are harmful to 
the consumer and restraints stimulating competition that
are in the consumer’s best interest.” Leegin Creative 
Leather Products, Inc. v. PSKS, Inc., 551 U. S. 877, 886 
(2007).

In this case, both sides correctly acknowledge that
Amex’s antisteering provisions are vertical restraints— 
i.e., restraints “imposed by agreement between firms at
different levels of distribution.”  Business Electronics, 
supra, at 730.  The parties also correctly acknowledge
that, like nearly every other vertical restraint, the anti-
steering provisions should be assessed under the rule of 
reason. See Leegin, supra, at 882; State Oil, supra, at 19; 
Business Electronics, supra, at 726; Continental T. V., Inc. 
v. GTE Sylvania Inc., 433 U. S. 36, 57 (1977).

To determine whether a restraint violates the rule of 
reason, the parties agree that a three-step, burden-
shifting framework applies. Under this framework, the 
plaintiff has the initial burden to prove that the chal-
lenged restraint has a substantial anticompetitive effect 
that harms consumers in the relevant market.  See 1 J. 
Kalinowski, Antitrust Laws and Trade Regulation
§12.02[1] (2d ed. 2017) (Kalinowski); P. Areeda & H.
Hovenkamp, Fundamentals of Antitrust Law §15.02[B] 
(4th ed. 2017) (Areeda & Hovenkamp); Capital Imaging 
Assoc., P. C. v. Mohawk Valley Medical Associates, Inc., 
996 F. 2d 537, 543 (CA2 1993).  If the plaintiff carries its
burden, then the burden shifts to the defendant to show a 
procompetitive rationale for the restraint.  See 1 Kalinow-
ski §12.02[1]; Areeda & Hovenkamp §15.02[B]; Capital 
Imaging Assoc., supra, at 543.  If the defendant makes 
this showing, then the burden shifts back to the plaintiff 



 
  

 

 

  

 
  

 

  

 
  
   

  

 

 

  

 

 

   
  

 

10 OHIO v. AMERICAN EXPRESS CO. 

Opinion of the Court 

to demonstrate that the procompetitive efficiencies could 
be reasonably achieved through less anticompetitive 
means. See 1 Kalinowski §12.02[1]; Capital Imaging 
Assoc., supra, at 543. 

Here, the parties ask us to decide whether the plaintiffs 
have carried their initial burden of proving that Amex’s 
antisteering provisions have an anticompetitive effect. 
The plaintiffs can make this showing directly or indirectly. 
Direct evidence of anticompetitive effects would be “ ‘proof 
of actual detrimental effects [on competition],’ ” FTC v. 
Indiana Federation of Dentists, 476 U. S. 447, 460 (1986), 
such as reduced output, increased prices, or decreased 
quality in the relevant market, see 1 Kalinowski §12.02[2]; 
Craftsman Limousine, Inc. v. Ford Motor Co., 491 F. 3d 
381, 390 (CA8 2007); Virginia Atlantic Airways Ltd. v. 
British Airways PLC, 257 F. 3d 256, 264 (CA2 2001). 
Indirect evidence would be proof of market power plus 
some evidence that the challenged restraint harms compe-
tition. See 1 Kalinowski §12.02[2]; Tops Markets, Inc. v. 
Quality Markets, Inc., 142 F. 3d 90, 97 (CA2 1998); Span-
ish Broadcasting System of Fla. v. Clear Channel Commu-
nications, Inc., 376 F. 3d 1065, 1073 (CA11 2004).

Here, the plaintiffs rely exclusively on direct evidence to 
prove that Amex’s antisteering provisions have caused 
anticompetitive effects in the credit-card market.6  To  
assess this evidence, we must first define the relevant 
market. Once defined, it becomes clear that the plaintiffs’ 
evidence is insufficient to carry their burden. 

—————— 
6 Although the plaintiffs relied on indirect evidence below, they have 

abandoned that argument in this Court.  See Brief for United States 23, 
n. 4 (citing Pet. for Cert. i, 18–25).
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...

 Accordingly, we will analyze the two-sided market for 
credit-card transactions as a whole to determine 
whether the plaintiffs have shown that Amex’s 
antisteering provisions have anticompetitive effects. 

B 
The plaintiffs have not carried their burden to prove 

anticompetitive effects in the relevant market.  The plain-
tiffs stake their entire case on proving that Amex’s agree-
ments increase merchant fees.  We find this argument 
unpersuasive.

As an initial matter, the plaintiffs’ argument about 
merchant fees wrongly focuses on only one side of the two-
sided credit-card market.  As explained, the credit-card 
market must be defined to include both merchants and 
cardholders.  Focusing on merchant fees alone misses the 
mark because the product that credit-card companies sell 
is transactions, not services to merchants, and the compet-
itive effects of a restraint on transactions cannot be judged 
by looking at merchants alone.  Evidence of a price in-
crease on one side of a two-sided transaction platform 
cannot by itself demonstrate an anticompetitive exercise of 
market power. To demonstrate anticompetitive effects on 
the two-sided credit-card market as a whole, the plaintiffs 
must prove that Amex’s antisteering provisions increased 
the cost of credit-card transactions above a competitive 
level, reduced the number of credit-card transactions, or 
otherwise stifled competition in the credit-card market. 
See 1 Kalinowski §12.02[2]; Craftsman Limousine, Inc., 
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491 F. 3d, at 390; Virginia Atlantic Airways Ltd., 257 
F. 3d, at 264. They failed to do so. 

1 
The plaintiffs did not offer any evidence that the price of 

credit-card transactions was higher than the price one
would expect to find in a competitive market. As the 
District Court found, the plaintiffs failed to offer any 
reliable measure of Amex’s transaction price or profit 
margins. 88 F. Supp. 3d, at 198, 215. And the evidence 
about whether Amex charges more than its competitors
was ultimately inconclusive. Id., at 199, 202, 215. 

Amex’s increased merchant fees reflect increases in the 
value of its services and the cost of its transactions, not an 
ability to charge above a competitive price. Amex began
raising its merchant fees in 2005 after Visa and Master-
Card raised their fees in the early 2000s. Id., at 195, 199– 
200. As explained, Amex has historically charged higher 
merchant fees than these competitors because it delivers
wealthier cardholders who spend more money. Id., at 
200–201. Amex’s higher merchant fees are based on a
careful study of how much additional value its cardholders 
offer merchants. See id., at 192–193. On the other side of 
the market, Amex uses its higher merchant fees to offer its 
cardholders a more robust rewards program, which is
necessary to maintain cardholder loyalty and encourage 
the level of spending that makes Amex valuable to mer-
chants. Id., at 160, 191–195.  That Amex allocates prices
between merchants and cardholders differently from Visa
and MasterCard is simply not evidence that it wields
market power to achieve anticompetitive ends.  See Evans 
& Noel 670–671; Klein 574–575, 594–595, 598, 626. 

In addition, the evidence that does exist cuts against the
plaintiffs’ view that Amex’s antisteering provisions are the 
cause of any increases in merchant fees. Visa and Master-
Card’s merchant fees have continued to increase, even 
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at merchant locations where Amex is not accepted and,
thus, Amex’s antisteering provisions do not apply.  See 88 
F. Supp. 3d, at 222.  This suggests that the cause of in-
creased merchant fees is not Amex’s antisteering provi-
sions, but rather increased competition for cardholders 
and a corresponding marketwide adjustment in the rela-
tive price charged to merchants.  See Klein 575, 609. 

2 
The plaintiffs did offer evidence that Amex increased 

the percentage of the purchase price that it charges mer-
chants by an average of 0.09% between 2005 and 2010 and 
that this increase was not entirely spent on cardholder 
rewards. See 88 F. Supp. 3d, at 195–197, 215. The plain-
tiffs believe that this evidence shows that the price of 
Amex’s transactions increased. 

Even assuming the plaintiffs are correct, this evidence 
does not prove that Amex’s antisteering provisions gave it 
the power to charge anticompetitive prices.  “Market 
power is the ability to raise price profitably by restricting 
output.” Areeda & Hovenkamp §5.01 (emphasis added); 
accord, Kodak, 504 U. S., at 464; Business Electronics, 485 
U. S., at 723. This Court will “not infer competitive injury 
from price and output data absent some evidence that 
tends to prove that output was restricted or prices were
above a competitive level.” Brooke Group Ltd., 509 U. S., 
at 237. There is no such evidence in this case. The output
of credit-card transactions grew dramatically from 2008 to 
2013, increasing 30%. See 838 F. 3d, at 206.  “Where . . . 
output is expanding at the same time prices are increas-
ing, rising prices are equally consistent with growing 
product demand.” Brooke Group Ltd., supra, at 237. And, 
as previously explained, the plaintiffs did not show that
Amex charged more than its competitors. 
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3 
The plaintiffs also failed to prove that Amex’s antisteer-

ing provisions have stifled competition among credit-card
companies.  To the contrary, while these agreements have 
been in place, the credit-card market experienced expand-
ing output and improved quality.  Amex’s business model 
spurred Visa and MasterCard to offer new premium card
categories with higher rewards.  And it has increased the 
availability of card services, including free banking and
card-payment services for low-income customers who 
otherwise would not be served. Indeed, between 1970 and 
2001, the percentage of households with credit cards more 
than quadrupled, and the proportion of households in the 
bottom-income quintile with credit cards grew from just
2% to over 38%.  See D. Evans & R. Schmalensee, Paying 
With Plastic: The Digital Revolution in Buying and Bor-
rowing 88–89 (2d ed. 2005) (Paying With Plastic). 

Nor have Amex’s antisteering provisions ended competi-
tion between credit-card networks with respect to mer-
chant fees. Instead, fierce competition between networks
has constrained Amex’s ability to raise these fees and has, 
at times, forced Amex to lower them. For instance, when 
Amex raised its merchant prices between 2005 and 2010,
some merchants chose to leave its network.  88 F. Supp. 
3d, at 197. And when its remaining merchants com-
plained, Amex stopped raising its merchant prices. Id., at 
198. In another instance in the late 1980s and early 
1990s, competition forced Amex to offer lower merchant 
fees to “everyday spend” merchants—supermarkets, gas 
stations, pharmacies, and the like—to persuade them to
accept Amex.  See id., at 160–161, 202. 

In addition, Amex’s competitors have exploited its 
higher merchant fees to their advantage. By charging
lower merchant fees, Visa, MasterCard, and Discover have 
achieved broader merchant acceptance—approximately 3
million more locations than Amex.  Id., at 204.  This 
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broader merchant acceptance is a major advantage for
these networks and a significant challenge for Amex, since
consumers prefer cards that will be accepted everywhere. 
Ibid. And to compete even further with Amex, Visa and 
MasterCard charge different merchant fees for different
types of cards to maintain their comparatively lower mer-
chant fees and broader acceptance.  Over the long run,
this competition has created a trend of declining merchant 
fees in the credit-card market.  In fact, since the first 
credit card was introduced in the 1950s, merchant fees— 
including Amex’s merchant fees—have decreased by more
than half.  See id., at 202–203; Paying With Plastic 54, 
126, 152. 

Lastly, there is nothing inherently anticompetitive
about Amex’s antisteering provisions. These agreements
actually stem negative externalities in the credit-card 
market and promote interbrand competition.  When mer-
chants steer cardholders away from Amex at the point of 
sale, it undermines the cardholder’s expectation of “wel-
come acceptance”—the promise of a frictionless transac-
tion. 88 F. Supp. 3d, at 156.  A lack of welcome acceptance 
at one merchant makes a cardholder less likely to use
Amex at all other merchants. This externality endangers
the viability of the entire Amex network. And it under-
mines the investments that Amex has made to encourage
increased cardholder spending, which discourages invest-
ments in rewards and ultimately harms both cardholders
and merchants.  Cf. Leegin, 551 U. S., at 890–891 (recog-
nizing that vertical restraints can prevent retailers from
free riding and thus increase the availability of “tangible
or intangible services or promotional efforts” that enhance 
competition and consumer welfare). Perhaps most im-
portantly, antisteering provisions do not prevent Visa, 
MasterCard, or Discover from competing against Amex by 
offering lower merchant fees or promoting their broader 
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merchant acceptance.10 

In sum, the plaintiffs have not satisfied the first step of
the rule of reason.  They have not carried their burden of
proving that Amex’s antisteering provisions have anti-
competitive effects. Amex’s business model has spurred 
robust interbrand competition and has increased the
quality and quantity of credit-card transactions. And it is 
“[t]he promotion of interbrand competition,” after all, 
that “is . . . ‘the primary purpose of the antitrust laws.’” Id., 
at 890. 

* * *
Because Amex’s antisteering provisions do not unrea-

sonably restrain trade, we affirm the judgment of the
Court of Appeals. 

It is so ordered. 

http:acceptance.10



